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1. Where p r o t e s t e r  c o n c e d e s  t h e  p r o d u c t  o f f e r e d  by  
i t s  d e a l e r  d i d  n o t  meet s p e c i f i c  s o l i c i t a t i o n  
r e q u i r e m e n t s ,  a g e n c y  p r o p e r l y  f o u n d  d e a l e r ' s  b i d  
n o n r e s p o n s i v e .  

2. P r o t e s t  a g a i n s t  s p e c i f i c a t i o n  r e q u i r e m e n t s ,  f i l e d  
a f t e r  b i d  o p e n i n g ,  is d i s m i s s e d  as  u n t i m e l y .  
4 C . F . R .  S 2 1 . 2 ( b ) ( l ) .  

P h i l i p s  B u s i n e s s  S y s t e m s ,  I n c o r p o r a t e d  ( P h i l i p s ) ,  
p r o t e s t s  t h e  V e t e r a n s  A d m i n i s t r a t i o n ' s  ( V A )  award  o f  a con-  
t r a c t  f o r  a c e n t r a l  d i c t a t i o n  s y s t e m  t o  D i c t a p h o n e  
C o r p o r a t i o n  ( D i c t a p h o n e )  u n d e r  i n v i t a t i o n  for b i d s  (IFB) 
N o .  640-93-84 i s s u e d  b y  t h e  VA Medical C e n t e r ,  P a l o  A l t o ,  
C a l i f o r n i a .  P h i l i p s  s e l l s  Norelco p r o d u c t s  a n d  U.S. Audio  
is a d e a l e r  o f f e r i n g  Norelco p r o d u c t s .  P h i l i p s  asser t s  t h a t  
o n l y  D i c t a p h o n e  c a n  meet t h e  s p e c i f i c a t i o n  r e q u i r e m e n t  t h a t  
o f f e r e d  e q u i p m e n t  b e  o n  t h e  F e d e r a l  S u p p l y  s c h e d u l e .  

we d i s m i s s  t h e  p r o t e s t  i n  p a r t  and d e n y  i t  i n  p a r t  i n  
a c c o r d a n c e  w i t h  S 2 1 . 3 ( g )  ( 1 9 8 4 )  of o u r  Bid  P r o t e s t  P r o -  
c e d u r e s ,  w h i c h  p r o v i d e s  f o r  d i s m i s s a l  w i t h o u t  f u r t h e r  d e v e l -  
o p m e n t  where i n f o r m a t i o n  p r o v i d e d  by  t h e  a g e n c y  j u s t i f i e s  
t h i s  a c t i o n .  

The I F B  w a s  i s s u e d  i n  e a r l y  A u g u s t  1984 and r e q u i r e d  
t h a t  e q u i p m e n t  o f f e r e d ,  i n c l u d i n g  s i x  t r a n s c r i b e r s ,  b e  on  
t h e  F e d e r a l  S u p p l y  S c h e d u l e .  Bid  o p e n i n g  was o n  
S e p t e m b e r  1 2 ,  1984 .  A t  b i d  o p e n i n g ,  U.S. A u d i o ,  b i d d i n g  
P h i l i p s '  Norelco p r o d u c t s ,  was t h e  l o w  b i d d e r ,  w h i l e  Dicta- 
phone  w a s  t h i r d  l o w .  VA r e j e c t e d  b o t h  t h e  l o w  a n d  t h e  
s e c o n d  low b i d s  a s  n o n r e s p o n s i v e  t o  t h e  IFB. U.S. A u d i o  was 
rejected f o r  f a i l u r e  t o  i n c l u d e  items ( t r a n s c r i b e r s )  s p e c i f -  
i c a l l y  c a l l e d  for  i n  t h e  s p e c i f i c a t i o n s .  A l t h o u g h  P h i l i p s  
h a s  o f f e r e d  e x p l a n a t i o n s  f o r  U.S. A u d i o ' s  f a i l u r e  to  b i d  t h e  
r e q u i r e d  i t e m s ,  i t  is  c lear  t h a t  t h e  items were c a l l e d  f o r  
b y  t h e  I F B .  F o r  e x a m p l e ,  t h e  I F B  r e q u i r e d  t r a n s c r i b e r s .  
P h i l i p s  c o n c e d e s  t h a t  i t s  t r a n s c r i b e r s  are n o t  a v a i l a b l e  
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u n d e r  t h e  F e d e r a l  S u p p i /  S c h e d u l e  and  c a n n o t  b e  p r o c u r e d  
w i t h o u t  a w a i v e r  f r o m  t A e  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n .  
P h i l i p s  c l e a r l y  w a s  aware o f  t h e s e  a l l e g e d  s p e c i f i c a t i o n  
i m p r o p r i e t i e s  b e f o r e  t h e  I F B  b i d  o p e n i n g .  

P h i l i p s  c o n c e d e s  t h a t  i t s  b i d  d i d  n o t  meet t h e  IFB 
s p e c i f i c a t i o n s  a n d ,  i n  our  v i e w ,  p r o p e r l y  was d e t e r m i n e d  
n o n r e s p o n s i v e .  T h i s  a s p e c t  of t h e  p ro t e s t  i s  d e n i e d .  

To t h e  e x t e n t  P h i l i p s  is c o n t e n d i n g  t h a t  t h e  
s p e c i f i c a t i o n s  d o  n o t  r e f l e c t  t h e  a g e n c y  minimum n e e d s  and  
t h a t  t h e  I F B  r e q u i r e m e n t s  s h o u l d  h a v e  b e e n  r e l a x e d  t o  pe rmi t  
P h i l i p s  to  b i d  i t s  p r o d u c t ,  P h i l i p s '  protest  is  e s s e n t i a l l y  
a g a i n s t  s o l i c i t a t i o n  i m p r o p r i e t i e s  a p p a r e n t  f r o m  t h e  
s o l i c i t a t i o n .  Our B id  P r o t e s t  P r o c e d u r e s  r e q u i r e  t h a t  a 
p ro tes t  b a s e d  upon a n  a l l e g e d  i m p r o p r i e t y  i n  a n  IFB b e  f i l e d  
p r i o r  t o  b i d  o p e n i n g .  4 C.F.R. 5 2 1 . 2 ( b ) ( l )  ( 1 9 8 4 ) .  More- 
o v e r ,  a b i d d e r  who p a r t i c i p a t e s  i n  a p r o c u r e m e n t  t h r o u g h  t h e  
p o i n t  o f  b i d  o p e n i n g  w i t h o u t  o b j e c t i o n  m u s t  b e  deemed t o  
h a v e  a c c e p t e d  t h e  terms and  c o n d i t i o n s  of t h e  IFB.  J o r d a n  
P a n e l  S y s t e m ,  Corp. ,  B-209469, Dec. 8 ,  1 9 8 2 ,  82-2 C.P.D.  
11 5 2 3 .  S i n c e  b i d  o p e n i n g  was S e p t e m b e r  1 2 ,  1 9 8 4 ,  and  
P h i l i p s  d i d  n o t  o b j e c t  t o  t h e  s p e c i f i c a t i o n s  u n t i l  i t s  
O c t o b e r  9 ,  1 9 8 4 ,  p r o t e s t  t o  GAO, i t s  p r o t e s t  i s  c l e a r l y  
u n t i m e l y  and  w i l l  n o t  be c o n s i d e r e d .  
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